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TO THIRD VOLUME OF FLORIDA REPORTS 


ABATEMENT.—The return by the officer, “ Notin the County,” does not war 
rant an abatement or discontinuance as to one or more of several joint 


defendants. The return required by the statute to authorize this pro- 
ceeding must be in the words of the law—“ Does not reside in the 
County.” Doggett vs. Jordan, 

ADMINISTRATOR.—See Assets, 

\MENDMENT—Under the discretion vested in the Courts by the act ot 
November, 1828, section 50, in reference to the allowance of amend- 
ments in pleadings at any time before trial, the plea of the statute of 
limitations may be filed. Mitchell vs. Cotten, Executor, 

ANSWER—An answer asserting the ignorance of the defendant as to the 
truth of the allegations and charges of a bill, but averring that he does 
not believe them to be true, is not sufficient to warrant the dissolution 
of an injunction which has been granted asa proper auxiliary to the re- 
lief sought. Where the insolvency of an estate is charged in a bill, 
the answer of the administrator that he is ignorant of such insolvency 
is not a sufficient denial of the charge. Hunter vs. Bradford, Adm’r, 

ASSAULT AND BATTERY—The law requiring a prosecutor to be set 
at the foot of an indictment for assault and battery, is not merely direc- 
tory. Ifitis not done, the indictment for that cause is defective and 
may be quashed. But if it is not quashed, and process issues upon it, 
the officer, who is not bound to inquire into the regularity of the pro- 
ceedings, is entitled to his costs, and the State is bound to pay them, 
if the party is acquitted. Towle vs. The State, 

ASSETS—1. Lands are assets, under the laws of this State, and it is the 
duty of the executor or administrator, in case there should be a failure 
of personal assets, to make application in the mode pointed out by law, 
for the sale of the lands. This is not a matter of discretion with him 
Union Bank vs. Heirs of Powell, 

Upon the death of the ancestor, the fee vests in the heir, but he takes 
it subject to the payment of debts. 

Lands being held to be assets in this State in the hands of the persona! 
representatives, it is necessary in a proceeding by scire facias against 
the heirs and terretenants to make the executor or administrator of the 
deceased, a party. It is questionable whether it is necessary to mak« 
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the heirs and terretenants parties to a proceeding by scire facias to sub- 
ject the lands. Unless they can be regarded as persons in charge of the 
estate and the lands in their hands assets, they are not properly made 


parties. 


ATTACHMENT—1. Under the Attachment law of this State, there is no 


*- 
we 
. 


priority given to attaching creditors whose attachments have been first 
levied, if the judgments in the suits commenced by attachment were 
obtained at the same term of the Court. Post vs. Carpenter, et al., 


2. The statute which declares that the service of a writ of attachment shall 


bind the property attached except against pre-existing liens, is further 
qualified by the provision “that a judgment in a suit commenced by at- 
tachment shall be satisfied in the same manner as other judgments ob- 
tained at the same term of the Court are, or shall be satisfied out of the 
lands and tenements, goods and chattels generally of the defendant in 
attachment.” 

In an action of debt on a bond given under attachment process, pursu- 
ing the form prescribed by the statute, the judgment being the final or- 
der of the Court in the attachment suit, would constitute the rule and 
measure of damages for a failure to deliver the property. Collins vs. 
Mitchell, 


BATLEE—A bailee or factor is bound to follow such instructions as are 


given to him by his principal, unless the instructions are inconsistent 
with the special agreement between them ; and is liable for any injury 
resulting from a departure from such instructions ; and this liability is 
incurred, although the services undertaken were gratuitous. Ferguson 
vs. Porter, 


BOND—1. A bond conditioned for the forthcoming of property “ to,abide 


the final order of the Court,” varies from the condition of the bond pro- 
vided by the statute which is “ for the forthcoming of the property re- 
plevied, and to abide the final order of the Court.’”’ Collins vs. Miteh- 
ell, 


2. In an action of debt on a bond given under attachment process, pur - 


suing the form prescribed by the statute, the judgment being the final 
order of the Court in the Attachment suit, would constitute the rule 
and measure of damages for a failure to deliver the property. 

3.° But where the condition of the obligation is “for the forthcoming of 
property,” then upon the return of the officer that the property at- 
tached is not forthcoming, or that defendants in attachment have no 
property in his bailwick to satisfy the execution, founded on the judg - 
ment in the attachment suit, the liability of the surety on the bond 
attaches, and the measure of damages in an action against him would 
be the value of the property at that time with interest. 


CHARGE—1. It is erroneous to charge the jury, that they cannot find for 





plaintiff, because there is no good or valid consideration for the promise 
or undertaking alleged in his declaration proved. Ferguson vs. Porter, 
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2. The statute of the State requiring the judge presiding in the trial of 
common law cases, “ to charge the jury only upon some point or points 
of law, or exceptions to evidence arising on the trial of the cause,” is a 
positive prohibition against the statement of facts as proved. 
COMPTROLLER—1. The Comptroller of this State, in the administration 
of the concerns of his office, is required to exercise judgment and dis- 
cretion, and the Courts cannot act directly upon him by mandamus, 
and thereby guide and control his judgment and discretion. Towle vs. 
The State, 

The act creating the office of Comptroller vests him with discretion to 
be exercised in the examination of accounts, claims, or demands against 
the State. When, in the exercise of his discretion and judgment in any 
particular case, he rejects an account, the writ of mandamus is not the 
appropriate remedy. 

There is no law authorizing the Comptroller to appropriate any mon- 
ey collected or received by him in his official capacity, to the payment 
of any claim held by himself against the late Territory of Florida. Be- 
mis, et al. vs. The State, 

Under the provisions of the law requiring the Comptroller to collect 
all the debts, dues and demands of the late Territory, money collected 
by him for such dues must be regarded as in the Treasury of the State 
when he receives it, from which it cannot be drawn, but in conse- 
quence of an appropriation by law. 
CONCEALMENT—Concealment by a creditor from a surety of material 

facts, by which the surety may be injured, or his rights affected, will 
invalidate the contract as to him, and discharge him from all liability. 
But the contract between the principal parties, of which a surety, with- 
out privity, can avail himself, for his discharge, on the ground of con- 
cealment, must be a valid contract as between the principals; and the 
act or transaction of which the surety seeks to avail himself for his dis- 
charge, must be such as lessens the ability of the principal to comply 
with his contract, or alters the rights of the parties, or enlarges the de- 
mand, to the prejudice of the surety. Mitchell vs. Cotten, 
CONTRACT—1. Courts draw a distinction as to claims for equitable in- 
terposition, between contracts executory and contracts executed. It 
is well settled, that where the purchaser takes a deed with warranty, 
and enters and remains in undisturbed possession of the land conveyed, 
(the purchase money having been paid,) if there is no fraud in the trans- 
aetion, he cannot, before eviction, ask and obtain the aid of a Court 
of Equity, in order to have the contract rescinded, or the purchase 
money restored to him, on the ground of defect in the title. In such a 
case, his remedy is at law upon the covenants in his deed of warranty. 
Hunter vs. Bradford, Administrator, 

But if the purchaser is in possession, under a mere agreement to 

convey and make title, as where a title bond has been given, and th: 
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vendor is not able to make a clear and perfect title, he has the right 

to resort to a Court of Equity to rescind the contract—to restrain the 

collection at law of the purchase money, and to obtain restitution of 
whatever sums have been paid by him, on the faith of getting a title 
from the vendor. ‘ 
In the case of an executed contract, where the conveyance has been 
made and accepted, Courts will interpose to rescind the contract, where 
it is rendered proper and necessary, by reason of the fraud or insol- 
vency of the vendor. 
CORPORATIONS—1. Aggregate Corporations receiving their corporate 
powers and bound by their corporate duties with their own consent, 
are liable for special damage occasioned by their nonfeasance, or breach 
of duty, in an action of trespass on the case. City of Tallahassee vs 
Fortune, 
2. The City of Tallahassee having full power and authority to remove and 
to prevent nuisances is liable in such an action for damage caused by 
the failure to remove them. 
3. But a plaintiff claiming damages as the result of a nuisance, must 
shew that he acted with common and ordinary care. 

1. A note made payable to the agent of a corporation, may be sued in 
the name and on behalf of the company, if it is proved to be the prop- 
tty of the corporation. Southern Life Insurance & Trust Company 
vs. Gray, 

COUNSEL, Admissions by—Admissions made by the counsel of a party 
must be made in his presence, and without objection, to be binding upon 
him. Admissions by counsel of the law will not affect his client’s 
rights, if there should be error in the admission. Mitchell vs. Cotten, 

DEED—1. A trustee cannot renounce, after having accepted the trust, but 
must execute the provisions of the trust deed. Strong vs. Willis, et al. 

2. A deed of trust conveying property to trustees, for the sole and sep- 

arate use of the grantor’s wife and children, free from the debts of the 
grantor, secures the property so conveyed against the debts and claims 
of the trustees executing the deed, and accepting the trust. A trustee 
executing such a deed and accepting the trust, cannot assail it as fraud- 
ulent, and subject the property to the payment of a debt due to him- 
self from the grantor. An attempt to do so isa breach of trust—he 
cannot be both trustee and assailant of the trust deed. 

DAMAGES— A plaintiff claiming damages as the result of a nuisance, must 
show that he acted with common or ordinary care, and that he was not 
injured by his own carelessness. City of Tallahassee vs. Fortune, 

See Attachment. 

DETINU E—In an action of detinue brought to recover a slave where the 
defence set up by the plea of the defendant is, that the slave sued for 
never was the property of the plaintiff, evidence introduced by the 
plaintiff to establish his title which shows a verbal contract or arrange- 
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ment that could not possibly have been performed withina year, upon 
which contract or arrangement the title of the plaintiff depends, the 
Court ought to instruct the jury to disregard such evidence, as only 
tending to prove a contract upon which, by the statute of frauds, nv 
action could be sustained. Summerall vs. Thoms and Wife, 

DISCHARGE—Where the judgment recited in the scire facias was ren- 
dered in the spring of 1844, and the administrator pleaded a discharge 
from his administration, bearing date the 16th February of the same 
year—Held, that the plea was bad, because the matter of defence ex- 
isted anterior to the rendition of the judgment. Gilchrist, Judge, &e. 
vs. Meacham, Administrator, 

DISCONTINUANCE—See Abatement and Judicial Proceedings. 

RLEGIT—The 18th chapter of 13th of Edward 1st, which gives the elegit, 
is not in force in this State, because it is inconsistent with the statute 
of this State which provides for the sale of land on execution. But 
the chapter which gives the writ of scire facias is in force here by virtue 
of the act of November 6, 1829, adopting the common and statute laws 
of England, which are of a general and not local nature, with certain 
exceptions and provisions. Union Bank vs. Heirs of Powell, 

EXECUTORS AND ADMINISTRATORS—See Assets. 

FACTOR—A factor is bound to follow such instructions as are given to 
him by his principal, unless the instructions are inconsistent with the 
special agreement between them ; and is liable for any injury resulting 
from a departure from such instructions ; and this liability is incurred, 
although the services undertaken were gratuitous. Ferguson vs. Por- 
ter, 

FRAUD—B., a member of the mercantile firm of B. & B., which had 
failed, made an arrangement with the creditors of said firm, by which 
he procured a promise of indulgence, upon an agreement on the part 
f the firm to pay within a certain specified time fifty cents on the 
dollar of their debts. He then formed a new connection with one N.., 
upon the capital of N., and such credits as they could jointly obtain 
This new concern, after having been in business for a short time, was 
sompelled to sell out at considerable loss. B. then formed a partner- 
ship with one W. One of the creditors of the old concern of B. & 
B., having obtained a judgment against them, proceeded to levy execu- 
tion upon the interest of B. in the concern of W. & B. While the 
suit of the creditor was pending, for the purpose of preventing any 

f the creditors of the concern of B. & B. from obtaining any ad- 
vantage over the others by a sale of his aforesaid interest, declaring. 
it the same time, that one of the causes impelling him to the act wa: 
the pending of said suit—and for the avowed purpose, also, of paying N 
what he owed him, and other creditors of the firm of B. & N.. B 
withdrew his capital in the concern of W. & B., and applied it to the 
45 
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payment of the debts due to N. and others, contracted since the fail- 
ure of B.& B. The right to withdraw his capital at any time he might 
desire to close the concern, was stipulated and agreed upon in the 
articles between W. & B. Held—That such withdrawal was not frau- 
dulent, having been made for the purpose of paying just and bona. fide 
debts. Gassett & Co. vs. Wilson & Brown, 235 
FRAUDS, STATUTE OF—In an action of detinue to recover a slave 
where the defence set up by the plea of the defendant is, that the slave sued 
for never was the property of the plaintiff, evidence introduced by the plain- 
tiif to establish his title which shows a verbal contract or arrangement 
that could not possibly have been performed within a year, upon whieh 
contract or arrangement the title of the plaintiff depends, the Court 
ought to instruct the jury to disregard such evidence, as only tending to 
prove a contract upon which, by the statute of frauds, no action could 
. be sustained. Summerall vs. Thoms and Wife, 298 
GUARDIAN—1. Where a guardian or any other person acting in a fidu- 
ciary capacity, transfers an obligation securing the payment of mone) 
to a third person, and it is manifest on the face of the paper that minor 
heirs or cestui que trusts are interested in the fund secured to be 
paid, a Court of equity will follow the fund into the hands of the as- 
* signee, or interpose to prevent its payment to him. And this is done 
on the familiar and well established principle, that trusts are not only 
enforced against those persons who are rightfully possessed of the trust 
property as trustees, but against all persons who come into possession 
of the property bound by the trust with notice. Carpenter, et al., vs. 
McBride, et al., 292 
2. A scire facias on a judgment on a guardian’s bond, suggesting other 
and further breaches of the condition of the bond, and praying execution 
for the damages thereby sustained, is a continuance of the old suit. Gil- 
christ, Judge, &c., vs. Meacham, Administrator, 219 
3. In scire facias, therefore, against the administrator of a surety to a 
guardian bond, on a judgment rendered against such administrator for 
the penalty, he is estopped to set up any defence which existed anterior 
to the judgment. Ib 
HEIRS AND TERRETENANTS—See Assets and Scire Facias. 
INTEREST—1. The statute declaring that the whole interest only shall be 
void in a usurious contract, does not enlarge, but diminishes, the liabil- 
ity of the surety. An agreement therefore between the principals for 
usurious interest, to which agreement the surety was not a party or 
privy, does not discharge the surety from his liability on the principal 
valid contract between the parties. Mitchell vs. Cotten, 134 
2. A promise or undertaking by a defendant, whose property has been 
levied on and advertised for sale, to pay.a sum of money exceeding 
in amount the legal interest of the debt for which the execution 
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was issued, upon an agreement by plaintiff to stay the execution for a 
certain specified time, is a usurious contract ; and the sum of money sv 
stipulated to be paid cannot be recovered. Gray vs. Belden, 

The act of 1833, in regard to usurious contracts, declares that “ the in- 
terest on the same shall be void, and the obligor or obligors forever ex- 
onerated from paying the same.’ This provision making only the in- 
terest void, excludes the idea of making void the principal. Mitchell 
vs. Cotten, 


JUDICIAL PROCEEDINGS—The 12th section of the act “ to regulate 


judicial proceedings,” gives to a plaintiff the option of proceeding to 
judgment against one or more defendants served with process, and 
dismissing as to others not served, or of continuing the cause for the 
purpose of perfecting service upon such as have not been summoned. 
A plaintiff cannot, however, take judgment as to one or more whvu 
have been served, and an alias writ for others not served. Doggett 
vs. Jordan, 


JUDGMENT—See Lien. 
LANDS—1. Lands are assets, under the laws of this State, and it is the 


duty of the executor or administrator, in case there should be a failur: 
of personal assets, to make application in the mode pointed out by law, 
tor the sale of the lands. This is not a matter of discretion with him. 
Union Bank vs. Powell, 

Upon the death of the ancestor, the fee vests in the heir, but he takes 
it subject to the payment of debts. 

Lands being held to be assets in this State in the hands of the per- 
sonal representatives, it is necessary in a proceeding by scire facias 
against the heirs and terretenants, to make the executor or administra- 
tor of the deceased, a party. It is questionable whether it is necessary 
to make the heirs and terretenants parties to a proceeding by scire fa- 
cias to subject the lands. Unless they can be regarded as persons in 
charge of the estate and the lands in their hands assets, they are nt 
properly made parties. 


LIEN—1. Under the Attachment law of this State, there is no privrit) 





given to attaching creditors whose attachments have been first levied, it 
the judgments in the suits commenced by attachment were obtained at 
the same term of the Court. Post vs. Carpenter, et al., 

The statute which declares that the service of a writ of attachinent 
shall bind the property attached except against pre-existing liens, is fur- 
ther qualified by the provision “that a judgment in a suit commenced 
by attachment shall be satisfied in the same manner as other judgments 
obtained at the same term of the Court are, or shall be satisfied out of 
the lands and tenements, goods and chattels generally of the defendant 
in attachment.” 

R. sold larid to W., and took his note for the purchase money—R 
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the vendor and payee of the note, assigned the note to B., and guaran- 
teedthe payment. Afterwards R. sold the same land to another per- 
son. B., the assignee of the note, pursued the endorser and guaran- 
tor, R., to the State of Alabama, (he having gone there with a numbe: 
of slaves)—sued him upon his guaranty, obtained judgment, and then 
took a conveyance of personal property from him, to secure the pay- 
ment of the judgment obtained upon said endorsement, as well a= 
judgments upon other notes of R., and gave him time of payment. 
Held—That if 8., as against the last purchaser of the land, ever had 
a lien upon it for the purchase money, he waived and abandoned it b) 
these proceedings. Held, also—That if the vendor transfers the note o! 
the vendee, and guarantees the payment, the person taking such guar- 
anty does not acquire a lien upon the land for the purchase money 
In such case, the taking of the guaranty is such an additional securiiy 
as defeats the tacit lien. Woods vs. Bailey, 

The lien of the vendor on lands for the purchase money is lost in al! 
cases, where any security is taken on the land, or otherwise, for th: 
whole or any part of the money, unless there is an express agreement 

to the contrary. 

A judgment at law, or a decree in equity, is a lien upon the lands ot 





+ a debtor which binds from its rendition. This lien is not lost by the 


death of the debtor, but it continues only upon the compliance by th: 
creditor with the provisions of the laws regulating the exhibition and 
enforcement of demands against the estates of decedents. Union Bank 
vs. Heirs of Powell, 


LIMITATION—The statute which bars all debts and demands of whatsw- 


we 


> 


ever nature against the estate of any testator or intestate, unless tli 
same shall be exhibited within two years to the executor or administra- 
tor, provided the executor or administrator gives the notice required |, 
said statute, prescribes a rule which must be rigidly observed. It is, i: 
effect, a statute of limitations passed for the security of the personal rep- 
resentative—for the benefit of the heirs and distributees, and intended 
to effect a speedy and final settlement of estates. This statute requi- 
ring the exhibition by a creditor of his debt or demand within tw. 
years from the time of the granting of letters testamentary or of admin- 
istration, is as obligatory in a Court of Chancery as at law. Fillyau 
and Wife vs. Laverty, 

There should be actual presentation of the claim within the time pre- 
seribed, or something done equivalent to it; but the presentation need 
not be in any particular form. The object is to give notice of the 
existence of the demand. The bringing of a suit would be sufticient. 

Debts not due, as well as those due, are required to be presented. 

The act of November 10th, 1828, requires that a scire facias or av- 
tion of debt against executors or administrators, or other persons hav- 
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ing charge of the estates of deceased persons, upon any judgment 

against their testators or intestates, shall be brought within five years 

from their qualification All such judgments, after the expiration of five 

years from the qualification of the executors, administrators, &c., are 

presumed to be paid, unless some proceeding shall have been had in the 

intermediate time. Union Bank vs. Heirs of Powell, 175 
It is not necessary to state in a plea of this statute, that no proceeding 

had been taken within that time. To avoid the bar, it is necessary for 

the plaintiff to show such proceeding. Ib. 

6. Where persons of the same family dwell together, the possession of 
slaves living with them, will be presumed to be in him or her who has 
the right of property. And where one has had the possession of a slave 
for five years or more, under claim or assertion of right, and this claim 
of right is known to the other members of the family, such length of 
possession under such circumstances, constitutes a good prescriptive 
right to the slave, and the claim of the others by suit, after such lapse 
of time, is barred by the statute of limitations. Summerall vs. Thoms 
and Wife, 298 

MANDAMUS—1. The writ of mandamus is not the mode by which a 
claim is to be enforced against the State. In the absence of any spe- 
cific provision upon the subject of claims against the State, which the 
Comptroller rejects or refuses to allow, the only redress is by application 
to the Legislature. Towle vs. The State, 202 
Where a purely ministerial act is to be done, and there is no other 
specific remedy, a mandamus will be granted; but where the person 
against whom a mandamus is prayed is invested with judicial power, 
or acts in a deliberative capacity, or has the power and right of deci- 
ding, the writ will not lie, except to compel him to proceed to the dis- 
charge of his duty, by deciding according to the best of hisjudgment. Ib. 

The Comptroller of this State, in the administration of the concerns 

of his office, is required to exercise judgment and discretion, and the 

Courts cannot act directly upon him by mandamus, and thereby guide 

and control his judgment and discretion. ‘ Ib 
The act creating the office of Comptroller vests him with discretion to 

be exercised in the examination of accounts, claims, or demands against 

the State. When, in the exercise of his discretion and judgmentin any 

particular case, he rejects an account, the writ of mandamus is not the 

appropriate remedy. Ib. 

NUISANCE—See Damages. 

PARTNERSHIP—1. When a bill is filed by a creditor of a partnership 
against the representatives of a deceased partner, the surviving partner 
being interested in taking an account, should be made a party.  Fill- 
yau and Wife vs. Laverty, 

2. In equity, partnership debts are joint and several, and the creditors 
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of a partnership may proceed at law against a surviving partner ; and 
in equity, against the estate of the deceased partner, whether the sur- 
vivor is insolvent, or not ; and they may, at their option, do the one or 
the other. 

SCIRE FACIAS—1. A scire facias on a judgment on a guardian’s bond 
suggesting other and further breaches of the condition of the bond, 
and praying execution for the damages thereby sustained, is a continu- 
ance of the old suit. Gilehrist, Judge, vs. Meacham, Administrator, 

In scire facias, therefore, against the administrator of a surety to a 
guardian bond, on a judgment rendered against such administrator for 
the penalty, he is estopped to set up any defence which existed anterior 
to the judgment. 

Where the judgment recited in the scire facias was rendered in the 
spring of 1844, and the administrator pleaded a discharge from his ad- 
ministration, bearing date the 16th February of the same year—Held, 
that the plea was bad, because the matter of defence existed anterior to 
the rendition of the judgment. 

The 18th chapter of 13th Edward Ist, which gives the elegit, is not 
in force in this State, because it is inconsistent with the statute of this 
State which provides for the sale of land on execution. But the chap- 
ter which gives the writ of scire facias is in force here by virtue of the 
act of November 6, 1829, adopting the common and statute laws of 
England, which are of a general and not local nature, with certain ex- 
ceptions and provisions. Union Bank vs. Heirs of Powell, 175 

The act of November 10th, 1828, requires that a scire facias or ac- 
tion of debt against executors or administrators, or other persons having 
charge of the estates of deceased persons, upon any judgment against 
their testators or intestates, shall be brought within five years from their 
qualification. All such judgments, after the expiration of five years 
from the qualification of the executors, administrators, &c., are presu- 
med to be paid, unless some proceeding shall have been had in the in- 
termediate time. 

It is necessary in a proceeding by scire facias against the heirs and 
terretenants to make the executor or administrator of the deceased, a 
party. It is questionable whether it is necessary to make the heirs and 
terretenants parties to a proceeding by scire facias to subject the lands. 
Unless they can be regarded as persons in charge of the estate and the 
lands in their hands assets, they are not properly made parties. 

SURETY—1. Concealment by a creditor from a surety of material facts, by 
which the surety may be injured, or his rights affected, will invalidate 
the contract as to him, and discharge him from all liability. But the 
contract between the principal parties, of which a surety, without priv- 
ity, can avail himself, for his discharge, on the ground of concealment, 
must be a valid contract as between the principals ; and the act or trans- 
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action of which the surety seeks to avail himself for his discharge, must 
be such as lessens the ability of the principal to comply with his contract, 
or alters the rights of the parties, or enlarges the demand, to the preju- 
dice of the surety. Mitchell vs. Cotten, 

An arrangement made by a surety, under and by virtue of which prop- 
erty mortgaged was left in the hands and subject to the control and 
management of the debtors, with the intent that by the rents, issues 
and profits they might diminish or pay off and discharge the mortgage 
debt for which the surety was bound, and thus save the property from 
sale at a time when it was supposed, if offered, it would be sacrificed, is 
not fraudulent, as tending to “ delay, hinder, or defeat creditors.’” Nor 
is such an arrangement fraudulent, though made after a decree of fore- 
closure has been rendered, and an order of sale made, by which the 
surety was directed to take possession of the mortgaged property, as 
receiver and commissioner, and to sell, as he might be required by the 
creditor, and apply the proceeds to the payment and extinguishment of 
the mortgage debt. Barnard, Adams & Co. vs. W. D. Moseley, 

TRUSTEES—1. A deed of trust conveying property to trustees, for the 
sole and separate use of the grantor’s wife and children, free from the 
debts of the grantor, secures the property so conveyed against the debts 
and claims of the trustees executing the deed, and accepting the trust. 
A trustee executing such a deed and accepting the trust, cannot assail 
it as fraudulent, and subject the property to the payment of a debt due 
to himself from the grantor. An attempt to do so is a breach of trust. 
He cannot be both trustee and assailant of the trust deed. Strong vs. 
Willis, etal. 

A trustee cannot renounce, after having accepted the trust, but must 
execute the provisions of the trust deed. 

SEE ALso GUARDIAN. 

USURY—Sez atso Inrerest.—1. The statute declaring that the whole in- 
terest only shall be void in a usurious contract, does not enlarge, but di- 
minishes, the liability of the surety. An agreement therefore between 
the principals for usurious interest, to which agreement the surety was 
not a party or privy, does not discharge the surety from his liability on 
the principal valid contract between the parties. Mitchell vs. Cotten, 
Executor, 

The act of 1833, in regard to usurious contracts, declares that “ the 
interest on the same shall be void, and the obligor or obligors forever ex- 
onerated from paying the same.” This provision making only the in- 
terest void, excludes the idea of making void the principal. 

VENDOR—1. R. sold land to W., and took his note for the purchasé 
money. R., the vendor and payee of the note, assigned the note to B., 
and guaranteed the payment. Afterwards R. sold the same land to 
another person. B., the assignee of the note, pursued the endorser and 
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guarantor, R., to the State of Alabama, he having gone there with a 
number of slaves—sued him upon his guaranty, obtained judgment, and 
then took a conveyance of personal property from him, to secure the 
payment of the judgment obtained upon said endorserffent, as well as 
judgments upon other notes of R., and gave him time of payment. Held, 
that if B., as against the last purchaser of the land, ever had a lien upen 
it for the purchase money, he waived and abandoned it by these pro- 
ceedings. Held, also—that if the vendor transfers the note of the ven- 
dee, and guarantees the payment, the person taking such guaranty does 
not acquire a lien upon the land for the purchase money. In such case 
the taking of the guaranty is such an additional security as defeats the 
tacit lien. Woods vs. Bailey, 

2. The lien of the vendor on lands for the purchase money is lost in all 
cases, where any security is taken on the land, or otherwise, for the 
whole or any part of the money, unless there is an express agreement 
to the contrary. 

WAIVER—See Vendor. 

WITNESS—The circumstance that a person has wishes or a strong bias in 
reference to the subject matter of a suit, is not sufficient to disqualify 
him as a witness. He must have a direct interest in the event of the 
Suit, and not merely a collateral interest, which last only goes to his 
credibility, and ought therefore to be carefully weighed by the jury. 
Summerall vs. Thoms and Wife, 298 




















